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(.n appeal ~-0 this U>urt it was contended that: .(i) the Htgh Court· 
erred i~~atingthe J;st respondent's appeal asootnp:etent when the vakafat- F 
aama 111Ca 'On his behalf was invalid· (ii) 'S. 3 tlf Jti.e 1956 Act was 
ultra· v.Jres as it >COnlrawned Art. 26(b) ·of the Constitution; and {iii)· 
the . f..e}igion ·of the Swaminarayan sect was distinct and separate lrorn 
Hindu teljgjon and that therefore the temples bel-Onging to that 'Sett did 
trot la.ti within the ambit of the 1956 A-ct. 

· ·H8!D: (i) The appeal to the High Court was pri>perly pr.eseeted. 
. I 

T.cbnicaUy 1he memorandum o·f appeal pr.esenled by the A'Ssistant G 
~vemment Pleader. on .behalf of th6 lit l-e~i'Oft~nt tliltered f roni an 
infirmity, because, the ht respondent signed the vakalatnaina_Jn. favour 

. of the <Joy.ernment Pleader. But, since the Registry had not returned the 
.appeal lor -correcting the irregularity, and since r, · '95 of the AppeJfate 
Side 'Rtdes· ''Of the High ·<Jourt authorises an advocate to· appear even with- 
1)1.tt init'iaUy 1iling a vakalatnama, the High Court was ri.ght in allowing 
the 1)0vernment Pleader to sign the memorandum of appeal and the vaka- ll 
latnama, in order·«> remove the irregularity. !251 E-G; 252 A·C] 

/c t ' 

, ·~Ji) ;tber.e is no ,tubstance in the contenJion that s, 3 (Ontrav~nes Art. 
:'.26(:~).Jf ;IM icmictttutkm ~nd i therefore ultra v"1'es. . 

Ptaot:ioe--Jl.aJcakrl:nanja in favour of .an A.dvaoote-Prcsentation ·of 
. "tlppeal -~Y ,.'dlWtlier 4'11'DC«le ~rki/ng in .his (/z~rs-lf valid presenta-o 
1wn. · · · · · . . . · 

. . . . ~ . roe appellants; wl)O.:are'· the followers of the 'Swaminarayan sect .arrd 
. boW& .:at ~~aneb. ·filed a repre'Setltative suit: . {i) lor a 'declaration that D 

'the. r.e.lev~nf ~ions -of ,the Bomb~y l1a'rijan. t'tnip}e Entry Act, 1947, 
~·s · am~a,•r!.bf N,=t 77 :<>f 19~, did not ~P,IY to· {hei~ temples, · b~c~.use, 
the ;rel~d 1lle SWaminarayan ·~ waa 4iah~t and 4ilfotent from Hindu 
rel1gfon,Gd ~ause, the relevant provisions of the Act, were u/niu virss; . 

· and (iO lw an inj.onciion restraining the Jst ·respondent and other non- 
! StztS411Bi kiJans Jrom enteri~ the Swamioa.rayan -temple. The Ttial 

,-Ooutt·•1'td .·die ·~it P,ending the ht r~ndent~ app·eal in the ll,j.gh 
· G>ttrt; me~y Hindu Plates of Pubtic.'Wt>rship {Entry Authorisation) E 

A-ct, .l9'S'6, .Wj'S.pa'SSe~·,. ~nd since theh f947 Aef. gave pta.ce to the t9'S:6 
Act, 'it-became n~ary eo ~<>nmder whether-the 195'6 A.et was itura vires. 
The High Gourt . allowed the appeal and di9tnissed -th'e -suit holding that 
tbe :~ i)f 1be ''Swaminarayan sect . ·professed fffodu ·religion and that 

·the ·Act ..idf 195,6 w~~ oonstttuttonalty vaua. 

' S:·.Lio:.'1 • .,;;.,,;.if.L... ,:. 
¥,'I:~.,,... .. ;· .. :1«.J ~·. 
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1'1le Indian mind has oonsistendy through the ages, been exercised 
over the 1)1'0blem 'Of -tbe nature ·of godhead, the problem that faces the . 
lt}irit ·at the end .of ~ife, and. the i.ntett.eJation between the individual 
and the ooiv.ersal soul. According -«> Hindu religion the ultimate .goal of 
humanity is eelease and t.reedom . f-rom the unceasing cycle -0f births aoo 

· -ffbirth'S Md .a ·~iate -ol -atrorptio,n and assimilation {>f t{l~ ·jndiVN\lil 1QUl 
I "!i.ith t-lle. j~;· . On .the .rueaqs to au.am this end· there is a gr~at -diver 

.. · ,~:-of· views; 'SOme ,.empllas1se the importance of Gyana, while others 
extt>t the vir«te "f Bhakti or "devotion, · and y~t others · insist upon the 
paramount importance 'Of {he performance of duties with a ·heart f uU of 

. devotion and in mind. inspi~ hy know.ledge. Naturally it was r.ealised 
by · Hindu religion from the very beginning of its career that truth was 
many-sided and different views eontained different aspects of truth which 
no one could fully express. This knowledge inevitably bred a spirit of r tolera~ and wiUin.gne~"S to understand and appr.eciate the opponent's J>oint 
of view. Because of this broad sweep o.f Hindu philosophic contepts 
under Hindu philosophy, lbere is no ~opo for ex~ommuni~nting any 

. notion or principle a:S:.-heretical ·and rejecting it as such. The de\"elop. 
ment of Hindu tel~gion atld pbil()lsophy shows that from time to time sainta 
and r.eligious reformers attempted to remove from Hindu thought and 
t)l'actices, elemtnts ol.,'COrruption and superstition, and revolted against 
the dominance of rituals and the power of the priestly class with which it 

G -came to be associated; and that led to the formation 'Of differ-ent sects. In. 
the teaching of these saintns and religious ref ormers is noticeable. a certain 
amount of 1iivergence in their .r.espective views; but underneath that 
divergence lie certain broad COtl<lepts . which can be treated as basic, and 
there ·is a · kind of subtle indescribable unity which k.eeps them within 
the swoep of broad and ·progressive Hlndu reti.g!on. The flrst' atMng 
these basic ·~pts is the aeeeplance of the Vedas as. the highest autho- 

H rity in rellgious and philosophic matters. This concept necessarlly implies 
that all the aystems claim to have drawn. their prlncipkls 'from a common 
reservoir of thought enshrined in the· V~as. Unlike other religions in the 
world, the Hindu r.eligion · does not claim any one prophet; it does not 
worship any one God; it does not subscribe to any one dogma; · it .does 

.. ' .. 

. (iii) .The Higb..:Court was right in coming to the conclusion that the 
• : tfli8i0n•:'<Jf tihe 1SwA-min!luyo.ft MC.t iA n~t di$tiMt Mid ~!r1t& fr~~ Hindu 

·religion, and consequendy, the tempJes belonging to the sect did fall 
· wj.t.b:in the· ambit ot' s. i. ()f t.he Act. · · · 

• ' • ! 

.. · ·. ,I[) .. 

A The right Jo enter temples which has been vouchsafed to the Harijans 
,by the impugned Act .. in substance symbolises the right of· Harijans to 
enjoy all social amenities and rights, for, social justke is the main {oun· 

·dation of the democratic way of life enshrined in the . provisions of the 
ltidian Constitution. After the Constitutio« came into force, the whole. 
social and religious outlook of the Hindu -conununity has undergone a 

· fundamental change as a result ~f the message of social equality and justice 
procJaimecl by the Co:nstitution; and the solemn promise in Art. 17, abo 

D :Ushirig untouchability has been gradually, but irresistibly -enfoeced by tbe 
~ of law assised by .enlightened public conscience, All thats. 3 -of 

·the 19S.6Act11urports to Jo is to .glve the Harijans the same dghtto enter 
the temple for darshan of ·the.lkity as. caabe-claimed by the other Hindus. 
The act of ootual worship of the -Oiety is allowed to be perloone<l'Only by the 

. -authcrised p!)()jans of. the tem:pre and by no other devotee. entering ·•he 
1-iple For ~hdn. Ther,e!or~, . -it was nont irite.nOed to invade the ttadi 

C i ::: •• and convendonal manner . .of performi.ng the actual worship of the 
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;:~ppeat1rom tbejudgment:and <i~r.ee, dated October 3 •. 1958 D 
· Qf t~te <Bombay ·High Court in First Appeal No, ·. H>7 ot S2. 

·vasant I .. Desalt M . .L. Bhdja and A.G. Ratnaparkhi,f'Or tht 
.appeltan~. 

C' .. K. ·Da,.>~ary, Attorne.y-Genenal; Ati.qttr Rehman and K. L. " E Hathi, 't<Jr responderit'No. 1. · · 

C. K.Daphtary, Attorney-General, N. S.Bintlra and 8, R. G. K. 
Achar, for respondent No. 2. 

S. V. Gupte, Solicitor-General, and B. R. G. K. Achar, for 
the intervener. F 

Tlte Judgment of the· Court was delivered by 

Gajendragadkar, C.J. The principal question which arises 
in t!lis appeal is whether the Bombay High Court was dght in 
holdmg that the Swaminarayan Sampradaya (sect) to which the 
appellants bek>ng, is not a religion 1l~tinct and separete from the G 
Hindu religion, and that the tempteg b!lon.ging to the said m ·dQ 
come within the ambit of the provisions (if the Bombay Hindu 
Places ·-Of Public \Vorship (Entry-Authorisation) Act, 1956 
(No. 31 of 19S6) (hereinaft.er called "the Act')! The suit from 
which the present appeal arises was instituted by the appellants H 
on the 12th January, 1948t in the Courtot tlte Joint Civil Judge. 
Senior Division, Alunedabad. Before the suit was instituted, the 

.Bombay Harijan T-etnple Entry Act, 1947 {No. 3S of 1947) 

B 
. Phik>'!o,~caUy, Sw.aminatayan wa~a. f<>How.er of Rama-n.uja and .lf1e 

·. essence; of .his teacllingsjs acceptance (If ~be Vedas with reverence, recog- 
... nition. of the fact that .•the pat,h. of .JJhakU • or -devotion leads to Moksl~a, 

~ .. .or de\"0-tion .to Loni ·Kttslm:a am a 'determination to r~move 
·com:tpt ,~s and r.est-o;re H1h<kl 'Religion to its -original :glory and 
purity.· tlbr'Shows una:0.1biguously and qtl~uivooaily that "Swaminarayan 

· wa~ a. B1ndu safot Further, the facts .tbat initiation is necessary to become 
a · Sa-, .that persons of oth~ religions . could. ~in ttw ~ett l'Y initia- C 
-twn Witaoat any proeess -<>f pr-OSetytising on su-ch 'OCtasiorts, and that 

. Swatnina~h. hiritse.If is tr.eated as a GOO, are nut il'ltonsistent . with 
· the· basic Hindu r~igious and philosophic the'OfY • . . . .. . 

. . . Ctvtt! .~r'PEi:.tAlB JuRiSDicTION : Civil Appeal No. Sl 7 Qf 
' 1.9'64. . ~ '. 

not beli~ve in any one philosophic concept; it does not follow any one A 
tet of :teligious rites or perf(frmances; in fact, it does not satisfy the 
tradi.tiottal feature-s of a· religion or ceeed -. It is a way of life and 

· nothing lnOte. The Constitut~nrtnak~r~ were fully conscious. of the 
broad and· ~n1prehensive character of Hindu religion; and while gua 
ranteeing $0 I~ndamcn(al right to Jt.eedo1n of relig~on. made it dear 
that rekrence to Hindus shalt be construed H iooludmg a tefcnm~o to 
persons professing th~ Sikh, Jalna Df Buddhist r.eligion. . 

SUPREME COURT REPORTS fl%'6] 3 S.C.R. 244 
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' ' ..... ~.'·'.'>:-:.: ..... 

A ·(H~rein9.fter csiled 1the-former Act') had come into force on the 
23rd November, 1947. The appeilants are the followers of the 
Sweminarayan sect, and are known as Satsangis, They have filed 
th~ present suit on behalf of themselves and on behalf of the. 
Sarsangis of the Northern Diocese of the sect at Ahmedabad. 
They apprehended that respondent No. l, Muldas Bhudardas · 

8 Vaisbya, who is the President <>f the Maha Gujarat Dalit Sangh 
-at Ahmedabad, intended to assert the rights of the non-Satsaag! 
Hai:Jjans to enter -the .temples ·"()£ the . Swaminarayan sect situated 
in ii4e Northern Diocese at · Ahmedabad in exercise 'Of the legal - 

. rights oonferred on. them by s. 3 of the former Act of 1947 . 
. · Section 3· of the said Act had provided, inter alia, that every 

'C temple to which the Act applied shall be open to Harijans for 
· worship in the same manner an~. t-0· the same extent as other . 

. ·~~~us in general. To this suit the appellants · had impleaded 
• : · : : ·.nve other respondents, amongst whom was included the Province 

· · of B~mbay a~ reSf'ot\OOnt No. 4, und~r the ordsr nf the Court 
..... J). at ? late~ stage _9f the proceedings -on .the .-18th July, .1~49. . In. 

· · theu piamt, the appellants had alleged that the Swanunarayan 
temple of Sree Nar Narayan Dev of Ahmedabad and all the 

· temples ~ubordinate thereto are not temples within the meaning of 
the former Act. Their case was that the Swarninarayan sect 
represents a distinct and separate religious sect unconnected ·with 

E. · l\1e. ~it.tdus and Hindu religion, and as .such, their temples were 
outslde the purview uf the said Act. On the basis 0£ this main 
allegation, the appellants claimed a declaration to the ·effect that 
the relevant provisions .of the said Act did. not apply t-0 their 
temples. In ~e altemative, it was· urged that the said A~t was 
ultra vires. As a consequence of these two . declarations, the 

F appellants asked for an injunction restraining respondent No. 1 
and other non-Satsaagl Harijans from entering the Swaminarayan 
temple of the Northern Diocese of the Swaminarayansect; and· 
they praye4 that an appr~pria~ inj\!JWtiQn sbQuld b~\ issued 
directing respondents 2 and 3 who are the Mahanrs of the said 
temples to take steps to prevent respondent No. I and the other 

·G non~'Satsangi Harijam frotn entering and worshipping in the said 
temples. --·· 

Pending these proceedings between. the parties, the former 
Act was amended by Bombay A~t N-0. 77 of 1948; and later, the 
Constitution of India came into force on the 2"6th January, 1 ~50. 

H A'S a result ·of these events; the appellants applied for an amendment 
-.of "the plaint on the 30th November, 1950, and the said applica· 
don wasgranted by theleamed trial Judge. In consequence of 

YAGNAPURUSHADJI v. MULt>AS ( Gajendragadkar, C.J.) 2 4 5 
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this . amendment, t6e appellants took the plea that 'their temples A 
. were ~ot temples within the · meaning of the former . Act as 
amended 'by A"Ct N-0. 77 of 1948; and they urged that the former 
A~t -~a-s ultra ·Vlres the powers of the State of Bombay inasmuch 
as it W4i'S inconsistent with the Constitution and the fundamental 
rights . .g~rantoed therein. It was contended by them · that the · 

· · Swan~inarayan. eect was an institution .dlstinct and different from B 
· Kintfu,f.etigion, and, therefore, the {-ormer -Act as amended could 
not -~ppty to or ilect tbe temples of the said sect. On this 

·addiUQnal ground, the ~ppetiants supported the original claim for 
<f'oob«.atwns and injunctions. made by ~tn in ·their plaint as it 
was orjginaUy tiled .. · 1 c 

. . .1'nis wit was ~isted by .respo.nden! , N9, L It was u(ged 
on bis b$.aJ(that the suit was not tenable at law, on the ground 
that thO Oi:>urt had no jurisdiction to entertain. the suit under s. 5 

·of dte fO®er Act Respondent No .. 1 · disputed the appellants' 
· right ·© represent- the Satsarigis of the Swaminarayan sect, and· 

· he a~red t11at ·many ·Satsangis were in favour of the Harijans' ·. D 
entry. into the Swamlnarayan temples, even though such Harijans 
wer-0 not dle foUowers of the Swaminarayan sect. . According to 

· · him, ·-me suit temples were temples within the meaning of the 
former A<t as amended and that aon-Satsangi Harijans had a. 
tegal tight.of ·entry and worsbip in the said temples. The appel 
lants' case that the former A<;t was -uttr-a vires, was also~haUenged E 
by respondent No. 1. Respondents 2 and 3, the Mahants of the 
temples, filed purshls that they did not object to the appellantsf 
claim, while r.esp0ndent No. 4, the State of Bombay, and respon 
dent~ 'S and 6 flfe'd no wriuen ·statements. 

On these pleadings, the learned trial Judge framed several F 
issues, and parties led voluminous documentary and oral evidence 

· in support of their respective contentions. After considering this 
evidence, the .learned trial Judge held that the suit was maintain- · 

. able and was not baned under s. S ·-of the former Act. He found 
that me former Act was intra vires the legislative powers of the 
Bo~bay State aoo djd not in.fringe any fundamental rightS of the G 

·. appellants. Accor<iing eo him, the Swaminarayan sect was not 
distinct and different from Hindu religion and as such, the suit 
temples were temples which were used as places of religious worship 
by the oongre.gation ·of the Satsang which formed a section of Jhe 
Hindu community. The learned trial Judge, however, came to 
the-conclusion that it had not been established that the suit temples H · 
were. used by non-Satsangi Hindus 'as places of religious worship · 
-~Y .(USt<)n1, ~ or otherwise, and consequently, they· did not 
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In regard t-0 the appeal preferred by respondent No. 1, the 
· appellants contended that the Vakalatnama filed on his behalf 
was invalid and as such, the appeal. purported to have been pre- 

F leered on his behalf was incompetent. It appears that respondent 
No. 1 had authorised the Government Pleader to file an appeal 
on his behalf, whereas the appeal had actually been filed by Mr. 
Daundkar who was then the A~sistant Government Pleader, The 
High Court rejected this objection and held that the t~chnical 
irregularity on which the objection was founded could be cured 

G by allowing the Government Pleader to sign the memorandum of 
appeal presented on behalf of respondent No. 1 and endorse 
acceptance of his V akalatnama. 

Having thus. held that the appeal preferred by respondent No. 1 
was competent, the High Court proceeded to consider. the merits 

1 
H of the said appeal. · It was urged before the High Court by respon 

tlent No. 1 that the declarations and injunvlions grAntcd to the 
appellants could noi be allowed to stand in view nf the Untouch- 

· tl>Sup.-CU6l-3. 

., 
; 

. · .~ 

. ; .J . 

f • 

.A come within the meaning· of the word "temple" as defined by the 
tormer .A<i Thus, the conclusion of the learned trial Judge ~11 

· this part of the appellants' case decided the fate of the suit in their 
favour, though findings were recorded by the trial Judge in favour 

· of respondent No. 1 ori the other issues. In the result, the trial 
coart passed a decree in favour of the appellants giving them 

. ·B declarations and injunctions as claimed by them. This judgment 
was pronounced 00. the 24th September, 1951. 

11w prQoeeding~ in tbe trial court were protracted and lasted 
for nearly thr-ee j.ears, ·because interim proceedings which led to 

·'Gel'taln intedocU!'ory orders, were consested between the parties 
'C and ·were taken t-0 the High Court on two occasions before the 

suit was fi~aHy determined. 
. . . The decision .-0f the tri~ court on. the merits was challenged 

. · . .- .. by R~ondent No. 4 and respondent No. I who· joined in filing 
• · .· .: : ·. · · · · · the appeal. The appeal thus presented :by the two respondents · 

was he.ard by ·dw High Court on· the 8th March, 1957. At this 
D headng,. two preliminary objections were raised' by the appellants 

against the competence and maintainability of the appeal itself~ 
It was urged that the appeal preferred by respondent No. 4 was 
not oompeeent inasmuch as respondent No. 4 had no locus standi 
to j>t-efer the appeal in view of the fact that the former Act in 

. . . the vatidity-0f which respondent No. 4 was vitally interested had 
1f : • • • i ···been held to be valid. This objection was upheld and the appeal 

pr~f~rr.Qd by· ~pQnd~nt No. 4 was dismissed. 
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ability (Offences) Act, 1955 (Central Act 22 of 1955) which A 
bad come into foroo on the 8th May, 1955 and which had 
repealed the former Act. This contention did not find favour 
:with the High Court, because it took the view that the declara- 
tions and injunctions· granted by the trial court were not based en 

. tht ptovision1-0f the former Act. but were based on the view that B 
· the rights of· the appellants were not affected by the said Act. · 
The. High Court observed that in · dealmg with . the : objections 
raised· ~y respondent No. 1, it was unnooessaty to :consider. 
:whether on •:ttie,Jnerit5, the view taken -by· the trial court was right 
or not. The.l>bly·1'()int which was relevanr ior disposing of the 
said objecti<>n was ~~ider 'whether any relief had .been granted c 

,to tae . .appetfattts,~ ~he provisions of the former Act or not; 
aad since the reliefs granted to the appellants were not under any 

i of :the said provisions,. but were in 'fact b~ ~n the view that 
. ::J. 'th~. p~visiP,o:sd the 'Said Act did not apply to the temples in suit,· · 

. it. a>uld · not be said that the said reliefs "Could not survive the 
pas.~i.t)g. of the Untouchability (Offences). Mt, 1955. The High. n 

·:Court;· how.e¥cr,. ~ that after. the, trial court ·pronouooed ·its . 
j.u<fgmentS, the BOR'lbay Legislature bad passed the Act (No. 31 
of_ 1956) and respoo.dent No. 1 naturally relied upon the material 

, ; . iprovmioDB·<>f this A~t-OO!ltained in s, 3. Thus, though the sub 
:stance ·of the·«>ntroversy between the patties remained the same, 
the field :0f the dispute was radically altered. Th ronner Act had E 

· · . · .. ~given ·pace . .fo· the ,Aa and it now became ~ary to consider 
· · -~ the ·Aet \Vas -.intra vires, and if yes, whether it ·applied to 

the temples in suit. Having regard to this altered position, the 
· High Court took the view that it was necessary to issue a notioe 

to the Advocate-General under 0.27A of the Code of Civil Pro 
cedure. A~ingly, a notice was issued to the Advocate- . F 
General. and the app ~al ·'Y~ placed before the. Hlgh 'Court on the. 
25th March, 1957 again .. At this hearing, the High Court 'sent · 
the case back to the trial court for recording a finding on the issue 
"whether the Swaminarayan temple at Ahmedabad and the 
temples subordinate thereto are Hindu religious institutions within 
the meaning -of Art. 25{2) (b) of the Constitution". Both parties G 
were allowed liberty to Jead additional evidence on this issue. 

_ After r.emand, the appellants did not lead any oral evidence, 
but respondent No. 1 examined two · witnesses Venibhai and 
Keshavlat. Kesbavlal failed to appear for his final cross 
examination despite adjournments even though the trial court had H 

. : appointed a O>nunission to record his evidence. Nothiug, how 
. ever, turned upon this-0ral evidence, In· the remand . proceedings, 

SUPRBMB COUlT REPORTS {1966) 3 S.C.ll. 'i.(8' '· 
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·-·······-··-···~·· ··-········-··'"···· -······-·····-· .... ----~------- 
! 

A.. it was not disputed before the trial court that the temples in suit 
were publiQ r~ligious institutiQns. The only question which was 
argued before the court was whether they 'could be regarded as 
Hindu temples O(· not, The appellants contended that the ·suit 

. temples were meant exclusively for the followers ot the Swami 
narayan sect; and these f ollowers, it was urged, did not profess 

.a the ·.Hindu reUgion. The learned trial Judge, however, adhered to 
the·· view already expressed by his pre®oessQr bef-0r-e remand that 

· 1ntr~ation .:01 Satsang'"'°onstkuted a section of the Hindu · 
~ommunity; and $0 ~e :found that it w~ not open to the appellants. 
l<>.cont-end before him that the followers ·of the Swaminarayan sect 

c · were not a section of the Hindu co~munity. In· re~ard to the 
nature of the temples, the learned trial ~udge considered the · 

· .,"tW~ addooed on the record -by both the parties and came to 
· tht·«lllclttsion that .rile Swaminarayan temples· at Ahmedabad and 

the temples subordinate. thereto wete Hindu religio·us Institutions 
. within th,e meaning ·'Of Art .. ·2'5 (2) (b). of the Constitution. This 

D · ·~iog.was r~or<l«l.by the trial·Jwge on the 24th March 1958. 

YAONAPURUSHADJI v, MULDAS {Gajendragadkar, C.J.) 24-9 

··-·--·····-----------·---·-------------"----------- 
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After this finding was spbmitted by. th~ .learned trial Judge to 
the High Court, the Appeal was taken up for final disposal. On 
this occasion, it was urged .f>efore the .High Court on behalf of . 
the appellants that the members belonging to the Swaminarayan 

" · . 1 . . . . . . . 1 soot did not profess the Hindu religion end, therefore, their temples 
could nor be. said .to be Hindu templei. It was, however, con 
~ 'OD \heir behalf ~at in . case the High Court came to the 
eoncluslon that the Swaminarayan sect was not a different religion 
from Hinduism, the conclusion could not be resisted that the 
temples in suit would be Hindu religious institutions and also. 

f places of public worship within ·the meaning of s. 2 of the A'tt. 
That is how the main question which was elaborately argued 
before the· High Court was whether the followers of the Swami· 
narayan sect could be said to profess Hindu religion and be 
regard«! as Hindus or not. It was urged by the appellants that 
the Satsangis who worship at the Swaminarayan temple may be 

G Hindus f<>r cultural and soclal purposes, but they are not persons 
professing Hindu religion, and as such. they do not form a sectfon,' 
class or sect or denomination of Hindu religion. Broa41y stated, 
the case for the appellants was placed before the High Court on 
four. grounds. It was argued that Swaminarayan, the founder of 

· the sect, considered himself as the Supreme God, and as such, the 
i-. 'r·/' H ~-t tb~t beUeves in the divinity of Swaminarayan · cannot be 

assimilat4d to the followers of. Hindu religion·. It was also urged 
that the temples in suit. had been established for the· worship of 

... :.-.J ··: . 

. i '·: 
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Before dealing with the principal point whkh has been posed H 
_ at the«'>mmencement of this Judgment, it is necessary to dispose 
of nvo :minor contentions raised by Mr. V. J. Desai who appeared 

Having thus rejected the main contention raised by the 
appellants in challenging their status as Hindus; the High Court 
examined the alternative argument which was ·urged on their 
behatf in regard to the constitutional validity of the Act. The 
argument was that the material provision of the Act was inconsis- · F 
tent with the fundamantal rights ,guarant~ by Articles 25 and 
26 of the Constitution and as such was. invalid. The High Court 
did not feel impressed by this argument and f~lt no difficulty in 
rejecting it. In the result, the finding recorded by the trial Judge 
in favour of the appellants in regard to· their status and character 
as foUow.ers of the Swaminarayan sect was upheld; inevitably the. G 
decree passed by the trial Judge was vacated and the suit instituted 
by the a~Uants was ordered to be dismissed. It is against this 

.decree that' the. present appeal has been brought to this Court on 
a· rerrificate issued by the High Court. 

1 

Swamiaarayan himself and not for the worship of the traditional A 
Hindu idols, and that again showed that the Satsangi sect was 
distinct and separate from Hindu religion. It was further con 
tended that the 'S6Ct propagated the ideal that worship of any God 
oilier than Swaminarayan would be a betrayal· of his faith, and 
lastly, that the Aeharyas who had been appointed by Swami- 

· ·narayan. ·'idopted a pwcedure -0f "'Initiation" ( diksha) · which B 
showed·thatmwtiatiQn,· the 'devotee bee~ a Satsaagi ·4ft4 

· :a~&mld ,.a,,~tmt -aad ~ar.ate --character -,~s a f-0U{)Wer of -the 
sect. 

· The .fligh Court .has -carefully examined these contentions iQ · 
the light i>f the teachings of Swaminarayan, and. has come to the c 
oonolusion that. it was impossible to. hotd that .the followers of the 
~wammtf•yan .sect ·did .not pro~s ·Hindu r~ligion and. did not 

. . .. form a ·part of the Hindu community, · In ce>ttting to. this conclu• · 
· ... -_-_:: ·. .; sion, the High Court has also examined the oral evidence on 

which ihe i)Qrtie~ relied. While considering· this aspect· of the · · 
matter; the High Court took into account · the . fact that in their D 
plaint itself, the- appellants had described themselves as Hindus 
and· that on the occasion of previous censuses prior to 1951 when 
('eiigion· and·QJmmunity used to be indicated 'in distinct columns 
io the treatment of 'Census data, the followers of the sect raised 

. ao objection. to their being described a1; belonging to a sect pro- I." 

· · · · · '. f.eSsing Hindu religion. ··. . L 

SUPREME COURT .REPORTS (196"6] 3 S.C.R. '250 
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,, i . I ; 
I ; 

YAGNAPURUSHADJI v. MUL1>AS (Gajendragadkar, C.J.). 251 

A for the appellants before us. Mr. Desai contends that the High 
Court was in error in treating as competent the appeal preferred 
by respondent No. 1. His case is that since the said appeal bad 
not been duly and validly filed by an Advocate authorised by 
respondent.·No. 1 in that behalf, tht· High Court ~hould have dis· 
missed the said appeal as being incompetent. It will be recalled · 

B that the appeal memo as well as the Vakalatnama flied along with 
it were signed by Mr. Daundkar who was then {he Asstt, Govern- 

. ment Pleader; and the m;gument is that since the Vskalatnama had · 
:been -signed by respondent .No. l in favout·of the Government 
Pleader,. its aeceptance by the Assistant Government Pleader was 
.jn¥alid ·amt tkat rendered the presentation of the appeal by the 

· c . Assista.~1t Government Pleader on behalf of .respondent N(). I in 
competent. 0.41, r. J of the Code of Civil Procedure requires, 
inter alia, that every .appeal shatl be preferred in the form of a 
memorandum ·sign~ by the appellant or his Pleader and pre· · 
s.cn~ to the Court or to such officer as it. appoints in that behalf. 

D 0. 3, r. 4 of the Code relates. to the appointment of a Pleader. 
Sub-r. ( 1) of the said .Rule provides, 'inter a/la . that no Pleader · 
·shaU act for any person in any court unless he has been appointed 

· for the purpose by such person by a document in writing signed 
by such person. Sub-r, {2) adds that every such appointment 
shaH he filed in court and shall be deemed to be in force until 

E determined with the leave of the Court in the manner i.ndicated by 
it. Technically, it may be conceded that the memorandum of 
appeal presented by Mr. Daundkar suffered from the infirmity 
that respondent No. l had signed his Vakaletnama ·in favour of 
the Government Pleader and Mr. Daundkar could not have 
accepted it, though he was working in the Governttt~nt Pl.ender's 

F office as an Assistant Government Pleader. Even so, the said 
memo was accepted by the offlce of the Registrar of the Appellate . · 
Side 'Of the High Court, because the Registry regarded the pre 
sentation of the appeal to be proper, the appeal was in due course 
·admitted and it finally came up for hearing before the High Court. 
The failure of the Registry to invite the at-tention of the Assistant 

G Government Pleader t<> the irr.egutarity commined in the presenta- 
tion of the said appeal cannot be "said to be irrelevant in dealing 
with the validity of the contention raised by the appellants. If 
the Registry had returned the appeal to· Mr. Daundkar as irre 
gularly presented, the irregularity could. have been immediately 
corrected and the Government Pleader would have signed both the 

H memo of appeal and the Vakalatnama. It is an elementary rule 
· · of justice that no party should suft:er for the mistak.e of the court 

or its dfice. ·Besides, one of the tules fram~d by the High Court 

' ·; 
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.. In 1958, the Bombay Harijan~ Temple Worship (Removal of 
Disabilities) A~t {N<>. 11of1938) waspassed. This Act repre- F 
seated . a. somewhat cautious measure adopted by the Bombay 
Legislature to deal with the problem of untouchability, It made 
an effort to feel the pulse CJf the Hindu community in general and 
to watch its reactions to the eff-0rts which the Legislature .may 
make, to break through the citadel of . orthodoxy, and conquer 
traditional prejudfoes against Harijans. This Act did not pur- G 
part to create any statutory rigltt whieh Harijans could enforce 
by claiming an entry into Hindu temples; it only purported to 
make some .enabling provisions which would encourage the pro- 

<! ·gr.essive elements in the Hindu community to help the Legislature 
'.·,: in combating the 'evil of untouchability. The basic 'scheme of . H 
J this A~t was eontained in sections 3, 4 ·& S. The substance of : ~j 

)! the provisions :eont.ained in these sections was that in regard to 
:cj . temples, the trost~s e<>t.tkl by a majority make a declaration that 

: ·1 

'. ''OD its Appellate ·Skfe--;Rule 95-seems to authorise an A'<ivocate A 
practising on the AppeHate Side of the High Court 10, .appear..ev.on 
wiihOut ·initially ·filing a V akalatnama in that behalf. If an 

· · appeal is .. prestnted"'9y.an·Advocate without a Vak-alatnama duly 
'signed by the lppeUant,te is·1tquirtll1e,~c~ the Vakalatnama 

. authorising him. to Ptesent the appeal or to tile a ·st•ment -signed 
· l)y qjm~~lf that····sueh·~turma· has· teen· duty signed by the B 
appellant in time. In this case, the V akalatnama had evidently . · 
been signed by i~t No.' l in··favcur of·the Government 
Pleader iit time; and so, the High Court was plainly right in 

· ·. aUowiag lwe .,~t....Pieader ·to sign the memo of appeal 
and the V~ama minder to remove the irregularity committed . c 

·:in.the presentatkm of the appeal. We do not think tttarMr. Desai 
· is justified iltoontending that the High Court was in error in over- 
.. iuling. the ·~ '1'.aised by the ·appellants. before. ·it that the 

; · ·appeal preferred by respondent No. I was incompetent. 

The next ·contention which Mr. Desai has ureed before us is b D 
-tha(s. l of the ,A'Ct Is ultra vires. Before -dealing with this con- 
tention, it is rdevant t-O ~r to the series of Acts which have been 

. pa~d . by the Bombay Legislature with a view to remove the 
/ . alsabilities from .which the Harijans sutferoo. A brief resume of 

· the legislative. history on this topic would be of interest not only 
in dealing with the 'CorttenUon raised by Mr. Desai about the E 
in.validity of s, 3, but in appr~iating_ the sustained and deliberate 

_;efforts wJUch theJAgislature has been· making to meet the -challenge 
of untouchabiiity. 

SUPllBME . COUllT REPORTS [1966] 3 S.C.R . .. ·212 
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Then followed Act No. t.O of 1947 which was passed by .the 
Bomb"y Logblature to provide for the r~moval of social disabilities 
of Harijans. This Act was passed with the object of removing 
the several disabilities from which Harijans suffered in 1'!gard to 

G the enjoyment of social, secular amenities of life. Section 3 of 
this Act declared that notwithstanding anything .contained in any 

. instrument or any law, custom or usage to the contrary, no 
Harijan shall merely on the ground that he· is a Harijan, be 
ineligible for office · under any ·authority constituted under any 
law or be prevented from enjoying the amenities described by 8 ~llWIC6 (b) (i) ~o {vii), The other BCQtions of tJ)is Act mado 
auitablo provisions to enfococ tho statutory right conferred on the 
Harijans by s. 3. 

. YAGNAPUllUSHAD.JI v, MULDAS ( Gajendragadkar, . C.J.) 25 3 

A their temples would be open to Harijans notwithstanding the terms 
of instrument of . trust, the terms of dedication or decree or order 

.of any competent court or any custom, usage or law for the time 
bei:ng in force to the contrary. Section 3 dealt with. making of 
these declarations~ Section 4 required the publication of the said 
declarations in the manner indicated by it, and section 5 authorised . 

B persons inter~ted in the t~mple in respect of whfoh a deolarAtion 
had been published under s. 4 to apply to the court to -set aside 
the -sald deciat"..ation. If such an application is received, the juris 
diction has been -confersed on -the court. to deal with ·the said 
application. Section 'S'(S) · provides that if the court is satisfied 

c that the applic·ant was a person interested in tlte temple and that 
· the impugned declaration was shown not to· .have been. validly · 
.made, it shall set aside the. declaration; .if the court is not so · 
~•us&~, it ahall <li~mbs the application •. ~Qtion ~(7) provides· 
that the decision of: tlte Court under. sub-s, (5.) shall be final and 
conclusive for .~ purposes of this Act. The · court specially 

0 empowered to deal· with these applications means the, court of a 
District 1 udge and includes the High Court in exercise .· "<>f ·.its· 
ordinary · Original Civil jurisdiction. The jurisdiction thus con 
ferred on the court is exclusive with the result that s. 6 bars any 
Civil Court to ..entier.tain any complaint in respect of the matters 
decided. ~y the court of exclusive jurisdiction purporting to act 

E under the provisions 'of this Act. This Act <Can be regarded as 
the lirst step taken by the Bombay Legislatnee to remove the -dis 
ability of untouchability from which· Harijans had been suffering. 
The object of this Act obviously was to invite cooperation from 
the majority of trustees in the respective Hindu temples in making 
it possible for the Harijans to enter 'the said temples and ofter 

. I' prayers in them. . 
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"Temple" means a place by whatever name known 
and to wholnsoev~r belonging, which is used as a place 

II 

F .. 

E 

.' . . "Notwithstanding. "anything Contained in the terms of 
any instruments -of trust, the. terms of dedication, the 
terms of a "Sanad or a decree or order .of a competent 
court or any custom, usage or law, for the time being in 

· force to the contrary every temple shall be open to 
, , .. · , . Harijans for worship in. the same manner and t-0 the 

same .extent as to· any member of the Hindu commu- 
nity or any .section thereof and the Harijans shall be 
entitled to. bathe in, or use the waters of any sacred 
tank, well, spring or water-course in the same manner 
and to the same extent as any member of the Hindu 
Community or any section thereof." 

Section 4 provides for penalties. Section S excludes the judsdfo .. 
tion of Civil C-0urts to deal with any suit or proceeding if it involves 
a. claim which if granted would in any way be inconsistent with 
the provisions of this Act, Section 6 authorises the police officer 
not below the rank of Sub-Inspeceor to arrest without warrant any G 
person who is reasonably suspected of having committed an 

. offence punishable under this Act. 

Section 2{c ). of the former Act was later amended by A<:t 77 
of 1948, The definition of the word "temple" which was thus 
inserted by the amending Act reads thus:- , 

D 

Next we come to the former Act-No.·35of1947. We have A . 
alr~ady. seen that when the preseni plaint was filed bythe appel-· 

.. Iants, they -challenged the right of.the non .. satsangi Hariians to 
·enter ttie temples under s. 3 of this Act, and alternatively, they 

· . challenged· its validity .. · This Act was passed to entitle· the 
Harijans to enter and perform worship in the temples in the Pro- 
vince of Bomb.ay. Section 2{a) of fhis A.ct defines a "Harijan" B 

. as meaning -a '::ilember ot a caste, race or tribe deemed to be a 
Scheduled £aste ·WMKr · ine Government of ltJdia (Scheduled. 
Castes) Or«er, ·t9%. . Section .2(b) .defines· "1UndRS'' as includ 

, ing 1.ains; s, ;.2'( c) defines ''temples" as meaning a place by 'Wfiai: 
ever designation known which is used as of- right by, dedicated 
to or for the benefit .of the 'Hindus in general other than Harijans c 
-as a place ,.of public teligious worship; and s, 2{b) defines 

. "Worsh~p" as irtcluding attendance. at a temple for the purpose. of 
·. ·. ~darshan' of a deity or deities installed in or within the precincts 

thereof. ·Section 3 · whMl contains the ~in ~rative provision 
'Of.this A--ct mads 1iuts :- 

SUPREME COURT REPORTS {1966] 3 S.C.R. 25'4 
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YAGNAPURUSHAJ)JI v. MULDAS (Gajendragadkar, C.J.) 2·5'5 

A of religious worship by custom, usage or otherwise by . · 
the members of die Hindu community or any section 
thereof and inttt«les au land appurtenant thereto and . 
subsidiary 'Shrines attached t-0 sny such place." 

· It will be recalled that after this amended .definition was intro· 
8 duced in the former Act, . the appellants asked for and obtained · 

·· permlssloa-to-emead 'their plaint, aad it is tire·cla1m made in the 
amended plaint .by relation t-0 ·the new definitron .of the word 
••temple" that .parties led ·evidence before the tdal court, This· 

~-""aet."shews·th'.al .. tke "Bt'>tnhay'·tiegislature·tot>k the neKt step in 1947 
and made· ·a . positive. contribtttion to the satisfactory solution cf 

c the· problem of untcuchability. . It conferred on the Harijans a 
right to.enter tetnples to which the .Act· 9pplied and .. to offer 
worship in them; and we have already seen that worship includes 

'mttndance at.the temple for the purpose of darshan of a deity <>r · 
deities. in t~e precincts thereof. 

. . On the 26th January; 1950 the Constltution of India came 
D · into force, .and Art. 17 of the Constitution categorically provided. 

that ·untouchabitity is abolished and its· practice 'in any form is 
. forbi{lden. . The ~nforc~ent ()f any disability arising out of 

1'Unt-0uchability" shall be an offence punishable in accordance 
with law. In a sense, the fundamental right declared by Art. . 17 

1 4lffQrded. fl:lll . justification for the policy underlying the provisions 
of the.·former A~t. 

After the C-0nstitution was thus adopted, the Central Legisla 
ture passed the Untouchability (Offences) Act, 1955 (No. 22 
of 1955). This Act makes a comprehensive provision for giving 

.effect to the solemn declaration made by Art.J7. of the Constitu- 
F tion. It extends not only to places of pubUc worship; but to 

hotels, places of public. ·entertainment~ and shops ·as defined by 
s. -2(a), (b), (c) and (e), Section 2(d) of this A~t defines a 
"place -0f public-worship" as meaning a place by whatever name 
known which is used as a place 'Of publk religious worship or· 
which is dedicsted generally to, or is used generally by, persons 

G professing any religion or belonging to any religious denomination 
or any .~oction thereof, for the performance of any ·-religious 
'Service, or for offering prayers therein; and includes all lands and 
subsidiary shrines appurtenant or attached to any such place. · 
The sweep of the definitions prescribed by section 2 indicates the 
very broad field of socio-religious activities over which the manda- 

8 tory provisions of this Act are intended to operate. It is not 
necessary f-0r our purpose to refer to the provisions of this A~t 
in detail. It ts enough to state that ss, 3 to 7 of this Act provide 

' 
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. That takes us to the Act No, 31 m jl956-with which we 
are d~~tly coneemed in -the pr.esent appeal. ·. A.fter the Central 
kt 22· of 195'5_ was .. passed and the relevant Bombay statutes of 
1947 had been ~idd by s, 17 ·{)f tBat 'Act, the ·n1>tnbay Legi~la- 
ture passed the ,Ae~. :The A-ct is intended to make better provl- c. 

· sion for the throwing open of places of. public worship to all 
classes and· sections of · Hindus. It is a short Act containing 
_8 sections. Sectiol) 2 which is the definition section is very 
important; it r-eads thu~ ~~ . · · 

02. In this Act, unless the con_~xt otherwise requires,- 
( a} ''place of, public· worship" · means a ~laoe~. 

whether a te1l'lple er by any other name called, to whom- 
soever· belonging which is dedicated to, or for the benefit 
of, or is used ,generally by, Hindus, Jains, · Sikhs or 
Buddhists or any section or class .thel'eOf, for the per 
formance of· any religious service or for offering prayers 

. therein; .and includes ·all lands and subsidiary shrines 
appurtenant or . attached to any such place, and also 
any sacred tanks, walls, spriit~. ·and water .courses the 
waters -0f whkh are worshipped, or are used fot bathing 
or for worship; 

(b) "section" or "class" of Hindus includes any 
division, sub-division, caste, sub-caste, sect or denomi 
nation whatsoever cf Hindus." 

Section 3 is the operative provision of the Act and· it is neoessary · 
to read ·it also : 

"3. Notwithstanding any custom, usage or law for 
the time being in force, or the decree or order <>f a-court, 
or . anything contained in any instrument, to the eon- 
trary, every place of public worship which is open to 
Hindus generally, or to any section or class thereof. 
shall be open to all sections and classes or Hindus; and 
no Hindu of whatsoever section or class, sha11 in any 
manner be prevented, obstructed or discourag~d from 
entering 1uclt place ~f public worship, or from worship- 

different punishments for contravention . of the constitutional A. 
guarantee for- the removal of untouchability in any shape or form. 
Having thus prescribed a 'Comprehensive statutory code for the 
removal of untouchabllhy, s. 11 of this A<:t rtpeA~· tw!ntyone 
State Acts which 'hatl been passed by the several Stare Legislatures 
with. the same object. Amongst the A-cts thus. repealed are _8 
Bombay . Aets to ·nf 1947 and 35 of 194 7 . 
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5 •. 

Mr. Desai contends that in the temples, in suit, even the 
H Satsangi Hindus are not permitted to enter the innermost sacred 

part of the temple where the idols are installed. It is only the 
· Poojaris who are authorised to enter. the said sacred ·portion of the 

. F 

I ' 

Let us now revert to Mr. Desai's argument that s. 3 of the· 
E Act is invalid inasmuch as it contravetieS 'the appellants' funda· 

mental rights guaranteed by Art. 26 of the Constitution. Section 3 · 
throws open the Hindu temples to all classes and sections of 
Hindus and it puts an end to any effort to prevent or obstruct or 
discourage Harijans from entering a place of public worship or· 
from worshipping or offering prayers threat, or performing any 
religious service therem, in the like manner and to the like ~xtent 
as any other Hindu of whatsoever section or class may so enter. 
worship, pray or .Perfoqn. The · object of the section and· its 
meaning are absolutely _dear. In the matter ol entering the Hindu 
temple or worshipping, praying or perfonning any religious service 
therein, there shall be no discrimination between any classes or 

G sections ·<)f Hindus, and others, In other words, no Hindu 
temple 'Shall obstruct a Harijan for entering the temple or worship 
ping in the temple or praying in it or performing anY- .religious 
service therein-in the same manner and to the same extent as any 
other Hindu would be permitted to do. 

YAGNAPURUSHAX>JI v. MULDAS (Gajendragadkar, C.J.) 

A ping or offering prayers threat, or performing any 
religious service therein, in the like manner and to the .. 
like extent as any other Hindu of whatsoever section 
or elass may so enter, worship, pray or perform." 

Sec.tion 4( 1) provides for penalties for the contravention of the 
provrsions of the A<:t and s. 4~2) iays down that aothing in thls 8 seetlon shatl be lak.en to relate to offences Rlatittg to the practice 
of "untouchability". Section 5 deals with the abetment ot 
.otfences prescribed by s .. 4( 1). Section 6 provides, inter alia,. · 
that no .Civil Court shall pass any door~ or order which in sub 

·~a~ woutd in any way be contrary to the provisions uf this .. 
c . A~t. . Section 7 makes offences prescribed by s, 4( 1) eognisable •. 

and. compoundable with ·the permission of the· Court; and s, R . 
provides .that the provisions of this Act shall not be tak'¢n to .be 

. i.ft derogation of any 'Of the pr'9visions Of the Unto?chabi~ity 
(Offences) ~ct-22 of 19SS-or any other Jaw for the time ~tng· 
in fosoe relating to any of the matters dealt with in this Act, 

n · Thatinbrief is·the.outline of the hist<>ry of the Legislative efforts. 
to combat and meet· the problem. of untouchability and 'to help· 
Harijans to secure the. full enjoyment of all rights guaranteed to· 
them by Art. 17 ·of the Constitution . 
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emples and do the actual worship of the idols by touching the A 
. dols for the purpose of giving a bath to the idols, dressing the 

' 1ols, offering gatlAnds to the idols and doing an uth~r cere 
nonial rites prescribed by the Swaminarayan tradition and conven- 

. ron; and his grievance is that the words used in s. 3 ate so wide 
hat even this partof actual worship of the idots which is reserved · 

_· or the Poojaris and specially authorised class of worshippers, may B 
Je claimed by respondent No. l and h!s f-0tlowers; and in so far 

, · ;is ~ucha claim appears to be justified by s. 3 of the A-ct, it con- 
ravenes the provisions .{)f Art. .26(b) .-Of the Constitution. Art. 
~(b) provides that :subj~t to public order, morality and health, 
!Very religious denomination or any· section theroof shall have the c 
ight to manage its own affairs in matters ·of religion, and SQ, the . 
:ontention. is that .the traditional conventional manner of perform- 
ng the . actual worship .of the idols would be invaded ·if the broad 
-vords of .£. 3 are construed to confer on· non-Satsangi Harijans a 
ight t<> enter the innermost sanctuary of the.temples and seek t-0 
>ertorm _ .. ~at part· ~f worship which. even Satsangl Hindus are. . 0 _tot permitted tode. · .·· · · ·. . . · · . · 

In our opinion, this contention is misconceived. In the first 
?Jace it is, significant that. no such plea was made or could have 
oeen made in the plaint, because s. 3 of the former A-0t which 
.vas initially challenged by 'the appellants had expressly defined 
'worship" as including a· right to attend a temple for the purpose E 
:>f darshan of a deity or deities in or within the precincts thereof, 
ind the cause of action set out by the appellants in their plaint was 
that they apprehended that respondent No. 1 a.nd his followen: 
would enter the temple and seek to obtain darshan of the deity 
instaUed in it. Therefore; it would not be legitimate for the F 

· appellants to raise this new contention for the first time when .they 
find that the words used in s. 3 of the ·Act are somewhat wider 
than the words used in the corresponding section of the former 
Act. 

Besides, on the ttttrits, we do not think that by enooting a. 3, 
the Bombay Legislature intended to invade the traditional and G 
conventional manner in which the act of actual worship ·of the 
deity is allowed to be performed only by the authorised Poojaris . of t11e temple and by no other devotee entering the temple for 
darshan, In many Hindu temples, the act of actual worship is 
entrusted to the authorised Poojaris and all the devotees are 

. allowed to enter the temple up to a limit beyond which entry H 
is hArrM t{} them, ~he innermost portiQn of th~ ~emple beinB 

-r~rvoo only f'Or tbe authorised Poojads of the temple. If that 

{1966] 3 S.~.R. SUPR.BMB COURT RBPOR:'l'S 58 
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A is so, then all that s. 3 purports to do is to give the Harijansthe 
same right to enter the temple for 'darshan' of the ·deity as can 

. be claimed by the other Hindus. It would be noticed that the 
ti,ght to enter the temple, to worship in the temple, to pray in it 
or to perform any·teligiQus service therein which has been con 
ferred by 'S. 3, is specifically qualified 'by the clause. that the said 

B right will be enjoyed in the like manner and to the like extent 
as a.nf lttlmr .. , ... ,~·-'Jf 'W~~er seodon .Qr Class may do •. The 
main ~bject ol. the section is ·to ·-establish 'COtnpiete -social ~uatit} 
tetween aU ·~<>ris of the .Hindus in the matter <lf worshiI 

.:~.by~ .. 3;.,Dd"SO,Jhe ~~on on which Mr. Desai,~ 
argu111'efit ts based mUSt be heid to be misconcelved. We are 

C · therefore, satisfied that there is no substance in the contentior 
·. that s, 3 of the A,et is ultra vires. · 

That tat:e:s Us to the main <;ontcoversy between the parties 
Are the appellants justiled in~ontending that the Swamittarayai 
sect is a. religion distinct and 'Sepatate from the Hin.du r~ligion 

D aad consequently, the temples belonging: to the said sect do. no 
·ialt within the ambit of s, 3 ,of . .the A~t ~ In attempting to answe 
_this question, we must in.evit~bly enquire what are the distinctiv 
featur.es of Hindu ·r-eljgion ? The 'Consideration of this question 
{1.rima facie. appears to be somewhat . inappropriate within th 
limits -ol judicial enquiry in a court of law. It is true that th 

· R appellant" seek lor reGefs in the present litiga.tion ~n the gt~un . 
that their civil rights t'O manage {heir temples according to th 
reljgi-Ous tenet5 ere contravened; and so, the Court is bound t 
deal with the controversy as best as it can. The issue raise 
between the parties is undoubtedly justiciable and has to t 
considered es such; but in doing so, we cannot Ignore the fa1 

1 that the problem posed by . the issue, though secular in characte 
is very complex to determine; its decision would depend on socia 
sociological, historical, religious and philosophical consideration 
and when it is remembered ·that the development and growth t 
Hindu religion spreads over a large period nearly 4,000 yea1 

G the complexity of the problem would at once become patent. 

Who are. Hindus and what are the broad features ... Of--Hin< 
religion, that must be the first part of our enquiry. in deaiing wi 
the present controversy between the parties. The historical at 
'etymological genesis of the word "Hindu'' has given riso to 

H oontroversy ·amongst indologis_ts; but the view generally accepn 
by· scholars appears to be that the word "Hindu" is deriv«I fro 
the river Sindhu otherwise known as Indus which flows from t 
Punjab; ''That part of tlie great Aryan raee", says Mon 

• I 
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Williams,, "which immigrated from Central Asia, through the A 
mountain .passes .in.to India, settled first in the districts near· the 
river Sindhu (now called the Indus). The Persians pronounced 
this word Hindu and named their Aryan brethern Hindus. The 

· 6recs, who probably gained their first ideas of India from the 
Persians, dropped ·tb.e hard aspirate; and called the . 1Ji!4us 
'"lndoi". ( 1)." B 

.The .~Y<:lopaedla of Religion ·and Ethics, "Vol. VI, hu 
-described 0Hindllism" as ·-the title ·applied to that form· of religion 
wbich,prev~ls....o.Dg0~·vast. :majority,<>f ·dle.,prestnt population 

.. of the Indian Empire (p. · G86).. ·A"S Dr. Radhakrlshnan has 
·obsezy.ed; "The Hindu civilization is so called, since its original c 
founders « ... .earliest followers occUpied the territory drAined by 
..tlte Sindhu ·. (the Indus) river system eonespondlng to the North 

. West Fr<>ntier Pr<Win® . ..and th(' .Punjab. Th'is is recorded in the 
·rug ·v.ooa, . the ·oldest ,<>f the V~as, -the Hindu scriptures which 
give their name to this ·period Illdhm history. The people on the· 

· ·Indian ·sid~ of the. Sindhu w.er~::ealied Hindu· by the Persian and· . i> . 
the later westem kwaders"~(1) ·. That is the .genesis·<;)£. the wotd 

·"Hindu". 
·wnen we lbink of the Hindu t'~Ugion, we find it difficult, if 

· not impossible, to define Hindu religion -or esen · adequately 
.. describe it. Unlike other retigions in ·-the world, the Hindu 1 religion does not daitn any .one prophet; it-does not worship any 

·one God; it does not subscribe to any oae dogma; it does not 
'believe in any one .philosophic concept; it does not fofiow any 
one set of religious rites or performances; .. in fact, it does not 
appear to satisfy the .. ttarrow traditional ·f~ntures of any religion 
or creed. It may broadly be described as a way . of life and F 
nothing more. · · 

Confronted by this difficulty, Dr. Radhakrishnan realised that 
· "to many Hinduism seems to be ·a name without any content. , Is 
it a museum : of beliefs, a medley of rites, or a mere map, a . 
geographical expression 1"(1) Having posed these questions 
which disturbed f<>reigners when they think <>f Hlndulsm, Dr. G 

· Radhakrlshnan has explained how Hinduiam hag steadily 9.bsorbed 
the customs and ideas of peoples with whom .it has come into 

- . contact and has thus been able to maintain its supremacy and its 
youth. The term 'Hindu', according to Dr. Radhakrishnan, had 

· originaUy a territorial and not a credal significance. It implied 
: residence in a w.ell-defined geographical area; ·Aboriginal tribes, H 

(1) "Hinduism" ~Y Monler WUltams, p. 1. 
12) 0The Hindu View of Llre" by Dr. Radhatrlshnan, p. 12. (3) tbld p. U. 
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A savar.e and half-civilized peoPle, the~.·· ravidians and the 
Ved•c Aryans were all Hindus as the~ sons -0f the same 
mother. The Hindu· thinkers reckoned with the 'Striking fact that 
the men and women 4welling in India belonged to different com 
munities, . worshipped dlif«ent gods, and practised different rites 
.(Kurma Puraaa) { 1). 

Monier Williams has observed that "it must be borne in mind · 
that· Hinduism is far more than a mere form ~f theism resting on 
Brahmanism.. It ·presents for our investigation a. -00mplex con 
geries ·of ·ier«ds and doctrines which in its gradual accumulation 

· . . .may be compared tt> the. gatheril)g to~ther ·of the mig~ty volume 
c of the Ganges, swollen by a continual influx of tributary rivers . 

and rivul«s, spreading itself over an evet-increasleg area of 
!~utttry and finally r~lving itself into an intricate . Qelta of 
tortuous steams and jungly marshes .••..•.. The Hindu religion . 
is a reflection of the composite character of the Hindus, who are 
n~t. one pCople but many, It is based on the idea of uniyersal 

D·. , receptivity. . It has ever aimed at accommodarlng ·itself to· cir· 
eumstanees, and has carried on the. process of adaptation through 
more than three thousand years. It has first borne With and then, 
so to speak, swallowed, digested, and assimilated 'something from . 
all ~roeds."{2) 

W-e have already indicated that the usual tests which can be 
B applied in relation to any recognised r~ligion 'Or religious creed· 

in the world turn out to be inadequate in dealing with. the problem 
of Hindu religion. Normally, any recognised religion or religious 
creed subscribes to a body of set philosophic concepts and theolo 

. gical beliefs. Does this test apply to the· Hindu religion 1 In 
p answering this question, we would base ourselves mainly on the 

exposition of the problem by Dr. Radhakrishnan in his work on 
Indian Philosophy. (3) Unlike other countries, India can claim 

. that philosophy in ancient India was not an auxiliary to any other 
science or art, but always held a prominent position of indepen 
dence. The Mundaka Upanisad speaks· of. Brahma-vidya or the 

G science o'f the eternal as the basis of all 'sciences, 'sarva-vidya 
pratishtha', According to Kautilya, "Philosophy" is the !~P of 
all the sciences, the means of performing all the works, and the 
support of all tht duti~. "In all the He~ing centuries of hi~tory", 
says. Dr. Radhakrishnan, "in all the vicissitudes through which 
India has passed, a certain marked identity is visible. It has held 

11 ·fast to certain psychological traits which constitute its special 
·~l) Ibid p. 12. · 
~) "Religious Thought ct Lifein India" by Monier Williams, p. 57. 
(3) "Indian Phtlosophy" by Dr; .Radbakrtshnan, Vol. 1, pp. 22·23. 
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(l) Ibid p. 4X. 
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heritage, and they will be the characteristic marks of the Indian A 
people so long as they are privileged to have a ~parate existence". 
The history of Indian thought emphatically brings out the fact 
that the development of Hindu religion. has always been inspired 
by an endless quest of the mind for truth based on the oofiscioua- 
ness that· truth has many facets. Truth is one, but wise men 
describe it differently.(1), The Indian mind has, consistently 
through the ages, been esercised .over the problem pf the nature 
of godhead tb.e problem that faces the spirit at the end of lif.e, 
and the interr-elltfon betWeell the . individual and tlte universal 
soul. "If we can ·abstract from the variety <>f opinion", says Dr. 
Radhakdshnau, "and observe the seneral spirit of Indian thought, . C 
we shall ·find that it has .. a disposition to interpret life and nature 
in the way uf tnonistro idealism, though this tendency is so pta.stic, ' 
living and manifold that it· takes . many forms and expresses itself . 

. In even mutually hostile teachings".f') 

. . The monisti~ idealism which can be said to be the general 
.disti"guishing feature of Hindu Philosophy has been expt~sed ·in . D · ·. · 
four different forms : (1) Non-dualism or A.dvitism; (2) 'Pure 

·monism~ (3) Modified monism; :and (4) Implroit monism. It is 
remarkable that these different formsot monlstie. idealism purport 
to derive support .from the same vedic and . Upanishadic texts. 
Shankar, Ramanuja, V.allabha_and Madhva all based their philo- 
sophic concepts on what th~y regarded to be· the synthesis between E 

. the· Upanishads, the Brahmasutras and. the Bhagavad Gita. 
Though ·philosophic concepts and principles evolved by different 
Hindu thinkers and philosophers varied in many- ways and even 
appeared to conflict with each other in some particulars, they all 
had reverence f-or the .past and accepted the Vedas as· the sole F 
foundation of the Hindu philosophy. Naturally enough, it was 
realised by Hindu religion from the very beginning of its career 
that truth was many-sided and different views contained different 
aspects of truth which no one could fully express, This knowledge 
inevitably bred a spirit of tolerance and willingness to understand 
and appreciate the opponents point -of view. That is how "the G 

· several views set forth in India in regard to the vital philosophic 
concepts are considered to be the branches of the self-same tree. 
The short cuts and blind alleys are somehow reconciled with· the 
main road of advance to the truth."(3) When we consider this 
broad sweep of the Hindu philosophic concepts, it would be 
realised that under Hindu philosophy, there is no scope for ex- ff 
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A . conununicating any notion or principle as heretical· and rejeetiQi 
it .as ·:tuch. · · 

Max Muller who was a great oriental scholar of his time was · 
im~ed by ~s Qomptehensive and all-pervasive aspect· of the 
sweep of Hindu philosophy. Ref.ening_ to the six systems known 
to Hindu philosophy, Mu Mutler observed : "The longer I have 

8 studied the various. syst~s. the more have I become hnpressed 
with the truth of the view tak~ by Vijnanabhibu and others that 

·tlmre is behind the variety <-of. -the ~ix 1)'stems a ·-00t1'l1110n fund of· 
what may be called nati0t1al or popular ·philosophy~ a large: 
'Jnanttsa .(lak-e) of philosophical thought and la~guagc far away 

c in tbe distilht North and in the distant past, from which eaoh 
thinker was allowed to draw for his own purposes''-.(1) 

· · Beneath th~ diversity ot philosophic thoughts, ~oncepts and· 
· ideas .expressed' by Hindu . philosophers who · started ·different 
pbitosophic schools, · ue certain broad concepts which can be· 

. treated es basic. · The first amongst these basic concepts is the 
D acceptance of the V ed4 IS the bigbegt .!authority in · ~ligious and · · 

philosophic matters. This concept necessarily implies that all· the· · 
systems claim to bav.e drawn their principles from a common 
reservoir -0f thought enshrined in the Veda. The Hindu teachers 
were thus obliged to use the heritag~ they received from the past 
in or4er to make their views readily· understood. . The other basic 

E concept which is common to the six systems of Hindu philosophy · 
is that "all 9f them accept the view of the great world rhythm .. 
Vast-periods of creation, maintenance and dissolutlon foUow each 
other in endless succession. This theory ls not inconsistent . with 
belief in progress; for it is not a question of the movement of the· 
workt teaching its goal times without number, and being again 

F forced back to its starting point, ; . . . . It means that the race 
of man enters upon and retravels its ascending path of realise 
tion. This Interminable "Succession of world ages has no begin· 
nio~''.(1) It may also be said that all the systems of Hindu 

. philosophy believe in rebirth and pre-existence, "Out li~ i9 a 
step on a road, the direction and goal of which are lost in the 

G infinite. On this road, death is never an end of an· obstacle but 
at most ~ beginning of new steps".{8) Thus, it is clear that 
unlike other religions and religious creeds, Hindu religion is not . 
tied to any definite set of philosophic concepts as such. 

Do the Hindus worship at their temp1es the same set or number 
u .ot gods ? That is 4Mthu question which can bo asked in thi,: 

-{t) "Six Systems of Indian Philosophy" by Mu Muller, p. xYii. · 
(2) "Indian Philosophy" by Dr. Radhalcrlshnan, Vol. n, p. 26 <3) Ibid. 
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connection; and the. answer to this question again has to be in A 
the negative. Indeed, there are certain sections -0£ the Hindu 
communitywhich do not believe in the worship of idols; and as 
regards those sections of the Hindu community which believe in 
the worship of idols, -their idols differ tro.m community to com 
munity and it cannot be said that one de1inite iddl or a definite 
number of idols are worshipped by all the Hindus in gtn~ral. In 8 - 
the H~aoo Panth.eon,tkeiirst,gods that were wcmhipped-in V~ic 
times were. mainly Indra, _Vant.Ra, ;V~y.u and Agni. Later, 
Brahma, Vishnu .aad MAhesh came to :be w.orshipped. In course 
uf time, Rama and 'Krishna -secured a plaoo -of pride in r he Hindu 
Pantheon, and gradually- as different phiiosophfo concepts held c 
-sway in tiiierent -sects .and in different- sections of the Hindu - - 
community, a -large ·i'ltitnber of gods were -added, with _the result __ 
·that .today, the Hindu 'Pantheon ·pr.esents the spectacle ·of 'a verj-· 
la~ge -number 'of goos who. are worshipped by different seetions 

. <>f · tbe Hindu$. : 
· The. develO.pmentnf-Hindu religion and philosophy shows _that· 

from time to time saints and religious refonners attempted to 
remove front the Hindu thought and practices elements of corrup 

_ ; don 'and superstition and _that led to the formation :of different 
·· - sects. - Buddha started Buddhism; Mahavir founded Jainism; 

Basava became the founder <>f Lingayat r~ligion, Dnyaneshwar 
and "Iukaram initiated the Varakari cult; Guru Nank inspired E 
Sikhism; Dayananda founded Arya Samaj, and Chaitanya began 
Bhaktlcult; and as a result of. the teachings of Ramakrishna and 
Vivekananda, Hindu religion flowered into its most attractive, 
progressive and dynamic form. If we study the teachings of these 
saints and religious reformers, we would notice an amount of 
divergence in their respective views; but underneath that diver- F 
gence, there is a kind cf subtle indescribable unity which keeps 
them within-the sweep of the broad and progressive Hindu .reli· · 

·gion. 
There are some remarkable features-~f the teachings of these 

salnts . and religious reformers. All of them revolted -against the G 
dominance of rituals and the power ·of the priestly class with which 
it came to be associated; and all ·of them proclaimed their teach· 

· lngs not in Sanskrit which was _the MOMpoly of tht pri~ly elas§, 
·but in the languages spoken by_ the ordinary mass of people in 
their respective regions. 

Whilst we are dealing with this broad and · comprehensive - H 
aspect of Hindu religion, it may be permissible to enquire what, 
according to this · religion, ls the ultimate goal of humanity? It 

r l 96n] 3 S.C. R. SUPIEME -COURT REPORTS 
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A is the release and freedom from the unceasing cycle of births am 
rebirths; Moksha 'Or Nirvana, whkh is the ultitnate aim of Hindi 
religion and phil~sophy, ?~present~ the 11tate of abrolute absorpti01 
and assimilation of the individual soul with the infinite. . Wha 
are. the means to attain this end?. On this vital issue, there i 
great divergence of views; some. emphasise the importance o 

B Gyau or knowledge, while others extol the virtues of Bhakti o 
. ·dev-0tion; and yet others inslst upon the paramount importance c 
fhe·pert-0ritt·aaoo,.of ®ties with a hoor.t .full of ·devotion and min 

"ittspired ·by true 'knowledge. In this 'Sphere again, there is .divei 
sity -0£ opinion, though all ar~ agreed about the ultimate goal 

'.1 'C Therefore, it would be inappropriate· to · ~pply the traditional tes1 
i in determining the ~xtent of the jurisdiction of . Hindu religio1 

· Ii can .. ~~ saf-ely described a~ a way of life: based on certain basi 
-eoaeepts ·to Which we have already referrtd. · · 

Tilak faGed this complex and difficult problem of defining < 
at -least desCribing adequately .. Hindu religi(>n. and he. evolved· 

.·I) · workjng · fQ~la which niay· be ·regarded as fairly adequate an 
~atisfact-0ry. Said Tilak: "Acceptance of the Vtdas with reve: 
ence; recognltion of the fact that the 'means or ways to salvatio 
are dive-se and· realisation of the truth that the number of go< 

· to be worshipped ·is large, that indeed ·fa the distinguishing featu1 
of Hindu religion"(1) • This definition. brings out succinctly ti 
broad distinctive features -0~ Hindu religion. It is somewlu 
remarkable that this broad sweep of Hindu religion has bee 
eloquently described by T-0ynbee.· _Says Toynbee: "When ~ 
pass from the plane -Of social practice to the plane of intellectu 
outlook, Hinduism too comes out well by comparison with ti 
religions and ideologies of the South~West Asian group. In co1 

F trast ·to these Hinduism has the' same outlook as the pre-Christie 
and .p1~·1'1£uslim religions and philosophies of the Western half 1 

the old world. Like them, Hinduism takes it for granted th 
there is more than one valid approach to truth and to salvatic 
and that these different approaches are not ouly compatible wi1 
each other, but are -Compl~ntary"(1). G . . 

The Constitution-makers were fully conscious otthis ~bro~ 
and comprehensive character of Hindu ~ligion; and so, whi 
guaranteeing the fundamental tight to fr~om of tdligio 
Explanation D to Art. 2S has made it clear that in sub-clause (t 
of dame (2), the reference to Hindus shall be construed : 

8 { 1) · ~·i(! ~ rutiffft*MCfltt( I 
_\¥11~Mt'4f~~ai4w · '1'«011(. It (B. G. TUak's ''Gitarahasya'~ 

.(}.) ''ThcPtesent~Day Experiment tn·Western.ctvlllsatlon" by T07nboc, pp.~ 
. . . 

YAGNAPURUSHADJI v. MUI.DAS {.Gajendragadkar, C.1.) 26 

1 
I 
I 
! 
I 

i 
! 
i 

- " .. , . 
. :-"-l~'V' 

. ' 
-: 

:·.; ., 
c 

l< ' ' ' 

' -~ . / f \ 
. ·: ~ .~ 

i 

r 
. i 

I ,. 
l 

' i 

j 
I 

·~ ·. l.( .. - . . . . 

I . r 

.... , ' 

24

www.vadaprativada.in

www.vadaprativada.in



' 

I 
I 
. 

. 
. 

..... ---··' 

• • • 

·---·-····-·~· ..... 

l {. ·~· 
. ;'(. 
l 

... ·, 

.. ~ c 

.. 

I 

· tcluding a reference to. persons professing the Sikh, .Jaina or A. 
.. ·uddhist religion, ·and the t~ference to Hindu·retigious ·institutions 

- tall be construed· accordingly. 
. . . C~nsistently with this c0mtitutional provision, the Hindu 
> .[arriage Act, 1955; the ·Hindu Succession Act, 1956; the Hindu 

{inority and Guardianship A~t. 19'56; and the Hindu Adoptions B. 
nd MaintettattU Act, 19'6 ·have ext~ndN .~ . tqlplication of 
iese Acts to all persons W"ko -can be regarded as Hindus in this 
road and .comprehensive . . sense, Section · :2 . of the Hindu 

. lafriage Act! for instance, ·prc>vides that this Act applifi- · 
(a) to any person who is a Hindu ·by religion in any · 

(Jf its forms or development~, including a Virashaiva, · 
a· Lingayat or a· tollower of the Brahmo, Prarthana or . 

<!. Arta Samaj,· .. 
(b) to any person who is a Buddhist, 1 alna, or Sikh 

by.· religion, . and · · 
( c) to any other person domiciled in the territo~i~s 

to which this Act ~tends who is not a Muslim, Chr~· 
tian, ·Parsi or Jew by religion, unless it is proved that 

· any such person would not have been governed by the 
Hindu law or by any custom or· usage as part of that 

· law in respect ol any of th~ mattars dealt with ~herein 
if this· Act had not been passed. · 

116. same provision is made in the other three Acts to which we 
· 1ave just. r.eferred. · · 

SUPR.EMB COURT REPORTS {1966] 3 sc.s, '·.i ·.6·6·. ·I 
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It . is in the light of this ,position that we must now proceed to 
onsider whether the philosophy and theology of Swaminarayan F 

. . .. 1ow that the sehoo! of Swaminarayan constitutes a distinct and 
eparate religion whi~h is n-0t a part of Hindu r~ligiQn,· Do tho 

:ollowers of the said sect fall outside the Hindu brotherhood, that 
s .the crux of the problem which we have to face ln the present 
~ppeal. I~ deciding this 'question, it is· necessary to .consider 

· •r<>adty the philosophic and theological tenets of· Swaminarayan G 
· .. .: Bl the characteristics which marked the followers of SWami· 

,: tarayan who are otherwise known as Satsangis. 
In ·dealing with this aspect of the problem, it would be safe 

o rely. upon the data furnished by Monier Williams in his book 
1R:&ligious, thought and life in India" ( 1883). It is hardJy 
teoessary to · emphasise that Monier Williams played a very H 
ttiportant ·role in explaining the religious thou!ht and life in India· 
o :the EngHM .. speaking world outside India. ''Having been a1 
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